STATE OF ALASKA
| BLA 96-37 Decided August 23, 1999

Appeal froma decision of the Anchorage Dstrict Gfice, Bureau of
Land Managenent, notifying the Sate of Alaska that various public
easenents on | ands conveyed to a Native corporati on were bei ng terninat ed.

Mtion to Dsmss granted in part, denied in part.

1 A aska: Navigabl e Vdters--A aska Native G ai ns
Sttlenent Act: Navi gabl e Vet ers--Navi gabl e Vét er s-
- Qubner ged Lands-- Subnerged Lands Act: General |y

A body of water is navigable in fact whenit is
used, or is susceptible of being used, as a hi ghvay
for conmerce over which trade or travel are or nay
be conducted in the custonary nodes of trade and
travel on water. The beds beneath navi gabl e
waterbodies vest ina Sate upon its admssion into
the Lhion as an incidence of sovereignty, unless
such | ands have been previously di sposed of or
reserved by Gongress. There is, however, a strong
presunpt i on agai nst pre-Satehood di sposal s and,
where a reservation is invol ved, there nust be a
show ng both that Gongress intended to reserve the
bed of a navi gabl e waterbody and that it intended
to defeat the Sate' s title thereto.

2. A aska National Interest Lands Gonservati on Act:
General | y--A aska Native Gains Settlenent Act:
Appeal s: Sanding--A aska Native Gains Settl enent
Act: Navigabl e Vdters--Board of Land Appeal s--Rul es
of Practice: Appeals: Sanding to Appeal

Lhder section 901(b) of ANLCA as anended, 43
USC 8§ 1631(c) (1994), determnati ons by the
Bureau of Land Mwnagenent as to whether or not a
wat erbody is navigable, in the context of

sel ections under ANCSA or ANLCA are not subj ect
toreviewby the Board of Land Appeal s, unl ess an
appeal was filed prior to Dec. 2, 1980.
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3. A aska National Interest Lands Gonservati on Act:
General | y--A aska Native Qains Settlenent Act:
Appeal s: S anding--A aska Native Qains Settl enent
Act: Navi gabl e Wt ers--Board of Land Appeal s--Ril es
of Practice: Appeals: Sanding to Appeal

Wiere a decision to i ssue a conveyance to a Native
corporation expressly found that a body of water
was not navigabl e and this deci sion was not
appeal ed prior to Dec. 2, 1980, the finding of
nonnavi gabi lity is final for the Departnent and it
precl udes the Sate of A aska frompremsing
standing under 43 CE. R 8 4.410(b) on an assertion
that the Sate owns the bed of the wat erbody
because it was, in fact, navigabl e.

4. A aska National Interest Lands Gonservati on Act:
General | y--A aska Native Qains Settlenent Act:
Appeal s: S anding--A aska Native Qains Settl enent
Act: Navi gabl e Wt ers--Board of Land Appeal s--Ril es
of Practice: Appeals: Sanding to Appeal

Were, in an appeal froma termnation of an
easenent crossing | and conveyed to a Native
corporation, the Sate alleges that it has a
property interest in |lands beneath a body of water
because that body of water is navigable, the
Sate's allegation wll be deened sufficient to
establish standing to appeal under 43 CF.R §
4.410(b), absent a previous determnati on by BLM
that such waterbody is, in fact, nonnavi gabl e.

APPEARMNES  John T. Baker, Esq., Assistant Attorney General, Sate of
A aska, for appellant; Garlene Faithful, Esq., Gfice of the Regi onal
Solicitor, Axchorage, Aaska, for the Bureau of Land Minagenent .

(AN ON BY ADM N STRATT VE JUDE BLRXK

By decision dated Septener 18, 1995, the Anchorage District Gfice,
Bureau of Land Mwnagenent (BLN), notified the Departnent of Natural
Resources of the Sate of Aaska that various public easenents whi ch had
been reserved pursuant to section 17(b) of the Alaska Native G ains
Sttlenent Act (ANCSY, 43 USC 8§ 1616(b) (1976), across | ands whi ch had
been interinhy conveyed to Aognak Native Gorporati on (AND were being
termnat ed because it had been determned that they were no | onger
required. The Sate of Aaska thereafter appealed to this Board
chal l engi ng the substance of the Dstrict Gfice determnation. BM
responded by noving to have this appeal dismssed on the ground that the
Sate lacked standing to challenge its determnation. For the reasons set
forth below we grant BLMs notion in part and deny it in part.
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The deci sion bei ng chal | enged had determned that 21 easenents whi ch
had been retai ned, pursuant to section 17(b), in three separate interim
conveyances (1C Nos. 60, 103, and 217) were no | onger required based on a
reviewof the lands, Native historical val ues, photographs, and public use
patterns. The decision briefly discussed each of the easenents invol ved
and expl ai ned the specific rational e for rel easi ng each easenent. Wiile
the decision, itself, was addressed to ANC and Koniag, Inc., the Sate of
A aska was provided wth a copy. The Sate tinely appeal ed and filed a
request wth the Board that it stay the effect of BLMs deci si on.

Inits request for stay, the Sate enphasi zed "the significance of
B g Kitoi Lake on Afognak Island as the focus of |ongstandi ng fl oat pl ane
use for hunting and fishing and access to the Duck Mwuntain area, " and
clained that the B.Mdecision fail ed to nake adequat e provi sion for
nai ntai ning fl oatpl ane access to Duck Muntain. See Petition for Say at
2. By Oder dated Decenber 5 1995, after noting that a reviewof the
record indicated that the Sate's objections were limted to the
elimnation of easenent HNF 35 and site easenent HN DL 35c whi ch were
located on and around B g Kitol Lake, we stayed the effect of BLMs
decision only as it related to those two easenents.

h January 16, 1996, the Sate filed a noti on seeki ng reconsi derati on
of the Board' s Qder of Decenber 5, 1995, objecting to the fact that the
stay had been [imted to only two easenents. The Sate conpl ai ned t hat
"the Board has never inposed arigid requirenent that a party appealing a
BLMdeci sion termnating easenents under Sec. 17(b) of ANCSA address each
easenent wth particularity when petitioning for a stay of the decision"
and further asserted that "the standard practice for the Sate and ot her
parties to such appeal s has been to address each affected easenent wth
particularity on the nerits, wen briefing the | evel of use, or
availability of alternative access, relative to each easenent.” (Mtion
for Reconsideration at 3.) The Sate averred that nine easenents (HENF
35 BHNDL 35c, BNDOL 35d, HNDL 35, HNDL 35, HND® 11, HNO4, HN
® 6, and HND® 13) "are al | reasonably necessary to provi de conti nued
access to public resources, including public and navi gabl e wat er bodi es. "
(Mtion for Reconsideration at 3-4.)

By Qder dated April 8, 1996, the Board, while advising the Sate
that the Board expects any party seeking a stay of a decision wth multiple
conponents to specifically identify those aspects of the decision for which
the stay is sought, neverthel ess granted the notion to reconsider its
previous order and extended the stay to cover all nine easenents which the
Sate had asserted were "reasonabl y necessary to provide conti nued access
to public resources.” See Qder of April 8 1996, at 2.

h My 20, 1996, the Sate filed its statenent of reasons in support
of its appeal (SIR. Inthis SR the Sate first addressed the question
of its standing to appeal, as it was requiredtodo by 43 CFER 8§
4.412(b). The Sate asserted that it possessed the necessary affected
property interest to alowit to challenge BLMs deci si on on the ground

150 1 BLA 114



| BLA 96-37

that "[e]ach of the easenents subject to this appeal provide[s] access to
navi gabl e wat ers and subnerged |ands title to which is asserted by the
Sate" (SRat 2) The Sate argued that the fact that BBMmght dispute
the Sate's claimof ownership to the navi gabl e wat erbodi es and subner ged
lands was irrelevant to the question of its standing, citing Sate of

A aska, 126 I1BLA 204 (1993). Mreover, the Sate pointed out that in Sate
of Aaska, 102 IBLA 357 (1988) ("Katalla Rver"), the Board had
specifically held that BLMI acked authority to convey subnerged | ands
under|yi ng navi gabl e rivers wthin the Chugach National Forest. The Sate
noted that all of the easenents invol ved herei n provi de access to navi gabl e
waterbodies wthin the original Gugach National Forest wthdraval . See
SRa 34

The Sate conmenced its substantive attack on BLMs deci si on by
recounting general principles regardi ng navi gabl e bodi es of water as they
have devel oped over the years. Thus, the Sate noted that, under nunerous
decisions of the Lhited Sates Quprene Qurt, see, e.g., Uah D vision of
Sate Lands v. Lhited Sates, 482 US 193 (1987) ("Uah Lake"); Qegon ex
rel. Sate Land Board v. Qrvallis Sand & Gavel @., 429 US 363, 374
(1977), title to the beds of navigabl e wat erbodi es was deened to vest in a
Sate upon its admssion to the Lhion as an inci dence of soverei gnty,
absent the prior conveyance or reservation of such | ands.

Such prior conveyance or reservation, however, was not lightly to be
inferred. Thus, insofar as conveyance to a third party is concerned, the
Quprene Qurt has been reluctant to find that the beds of navigabl e waters
have been conveyed "unl ess the intention was definitel y declared or
otherw se nade very plain, or was rendered in clear and especia words, or
unl ess the claimconfirned in terns enbraces the | and under the waters of
the stream” Mntana v. Lhited Sates, 450 US 544, 552 (1981) (internal
quotations omtted; citations omtted). Wth respect to reservations by
the Lhited Sates for its own use, the Gurt has held that it was not only
necessary to showthat Gngress intended to include | and under navi gabl e
waters in the reservation but that ngress affirnatively intended to
defeat the future Sate's title to such lands. See Uah Lake at 202.
Based on these principles and noting that "it is undisputed that BLMhas
never even attenpted to performadmnistrative navigability determnations
on waterbodies inthis category,” the Sate argued that BLMs desi gnati on
of such navi gabl e wat erbodi es as nonn@j or was "arbitrary per se.” (SRat
9)

Turning to the question of the need for the various easenents at
issue, the Sate clained that not only was there substantia evidence of
present existing use of the easenents but that each of the easenents was
necessary to provide access to isolated tracts of publicly owed | ands and
woul d properly be retai ned regardl ess of whether or not existing use was
occurring. See SRat 12-16. (n these bases, the Sate requested that the
Board set aside BLMs decision and renand it wth instructions to determne
the need for the easenents in question on the basis that they currently
provi de access to isolated tracts of publicly owned lands. |d. at 16-17.
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h Getober 8, 1996, BLMfiled a noti on seeking di smssal of the
Sate' s appeal on the grounds that the Sate had failed to establish the
property interest required by the regulations relating to appeal s from
deci si ons issued under ANCSA as anended, 43 US C 88 1601 to 1629 (1994),
as a precondition for naintaining an appeal under 43 CE R § 4.410(b).
B.Margued that, while the Sate was attenpting to premise its property
interest onits asserted ownershi p of subnerged | ands beneat h navi gabl e
waterbodi es, it was precl uded fromdoi ng so wth respect to any of the
i nl and wat erbodi es conveyed pursuant to IC Nos. 60, 103, and 217.

Thus, BLMnoted that the Decisions to Issue Gnveyance (O Q for IC
Nos. 60 and 217 had noted that "[t]here are no inland water bodies
considered to be navigable wthin the | ands described.” See BLMMtion to
Dsmss at 3. B.Mpointed out that neither O Cwas appeal ed and that both
ICNo. 60 and IC No. 217 subsequent|y issued wthout any excl usion for
subnerged | ands beneath inland waterbodi es. Wiile admtting that the OC
wth respect to ICNo. 103 did not contai n an express decl aration that
there were no navi gabl e inl and wat erbodies wthin the lands therein
described, BLMargued that the subsequent issuance of 1C No. 103 w t hout
any excl usi on for navi gabl e wat erbodi es effectively conveyed subner ged
| ands beneath any inl and wat er bodi es.

BLMsupported its conclusion that the Sate of A aska had no
standing, even wth respect to ICNd. 103, by referencing an April 9, 1986,
nenorandum styled "Hnal Navigability Determination for Lands in Kodi ak
Qrvey Goups (Part 1) (Wndow 1570) and (Part 2) (Wndow 1693)." Inthis
determnation, the Deputy Sate Orector for Gnveyance Minagenent
decl ar ed:

There are no navi gabl e waters in the Chugach Nati onal
Forest on Afognak Island * * *. Title to the beds of water
bodies, if navigable, did not pass to the Sate of A aska upon
itsentry intothe Lthion. Al lands underlying freshwat er
bodi es wthin the exterior boundaries of these wthdrawal s are
exenpt fromoperation of the Subnerged Lands Act. Lakes that
fall wthinthis category include: * * * Ktoi.

B.Mal so relied on the provisions of section 901(b) of the A aska
National Interest Lands onservation Act (ANLGY, 94 Sat. 2431, as
anended, 43 US C 8§ 1631(c) (1994). Inrelevant part, the statutory
| anguage now provi des:

(1) The execution of an interi mconveyance or patent, as
appropriate, by the Bureau of Land Mwnagenent whi ch conveys an
area of land selected by a Native or Native Qorporation which
includes, surrounds, or abuts a lake, river, or stream or any
portion thereof, shall be the final agency action wth respect
to a decision of the Secretary of the Interior that such | ake,
river, or stream is or is not navigabl e, unl ess such deci si on
was validy appeal ed to an agency or board of the Departnent of
the Interior on or before Decener 2, 1980.
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(2 Nb agency or board of the Departnent of the Interior
other than the Bureau of Land Minagenent shal | have authority
to determne the navigability of a lake, river, or stream
wthin an area sel ected by a Native or Native Qorporation
pursuant to the A aska Native Gains Settlenent Act or this Act
unl ess a determinati on by the Bureau of Land Minagenent t hat
such | ake, river, or stream is or is not navigabl e, was
validy appeal ed to such agency or board on or before Decener
2, 1980.

43 USC § 1631(c)(1) and (2) (1994).

B.Mpointed out that the Sate clearly did not chal l enge any
determination as to the navigability of waterbodies wthin the three ICs
invol ved herein prior to Decenber 2, 1980, and argued, therefore, that this
Board was wthout jurisdiction to examne BLMs assertion that all of the
wat er bodi es i nvol ved were nonnavi gabl e.  Based on al | of the foregoi ng
argunents, BLMrequested that the Board disniss the instant appeal because
the Sate had failed to showthe requisite property interest required by
the regul ations to establish standi ng.

The Sate responded wth a nenorandumin opposition to the notion to
dismss. The Sate contended that it clearly had standing to appeal based
onits allegation that the easenents were needed to secure access to Sate
| ands under|ying navi gabl e waterbodies and cited Sate of Aaska, 132 |BLA
197 (1995), and Sate of Aaska, 78 IBLA 390 (1984), as supporting this
proposition. Further, it argued that BLMs reliance on the April 9, 1986,
nenor andumby the Deputy Sate Drector for the proposition that the Sate
acquired no title to navi gabl e wat erbodi es wthin the Chugach Nati onal
Forest is foreclosed by this Board' s decision in the Katalla R ver case
whi ch expressly rejected that conclusion. FHnally, the Sate disputed
BLMs assertion that 43 US C 8§ 1631(c)(1) (1994) effectively estopped the
Sate fromchal lenging navigability determnations. It argued that the
actual |anguage of the statute nakes it clear that "Qngress was addressi ng
the ability of a Native corporation to chal l enge the acreage conveyed it as
aresult of a BLMdecision regarding the navigability of water bodi es
wthin a given Interi mQnveyance," and that this was the interpretati on
whi ch the Departnent of Justice had enoraced in litigation in Federal
Dstrict Qurt. 1/ See (oposition to Mtion to Dsmss at 4-5.

Y Thus, the Sate notes that in Aaska v. Lhited Sates, No. A93-437-CV
(JKS, the Lhited Sates filed a notion to dismss in which it declared
that :

"Vé do not wsh to suggest that [past BLMnavigability
determnations] are binding on the Departnent of the Interior or even that
they necessarily represent the conclusion that the Departnent woul d reach
if it reviened those decisions today. |ndeed, BLMnavigability
determinations are nerely part of the process of surveyi ng and accounting
for acreage conveyed."

(Lhited Sates Mition to Osmiss at 3-4.)
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The S ate concl uded by noting that:

The Sateis not "challenging title" to these | ands, since the
Departnent | acks the authority to determine title to subnerged
lands. Rather, the Sate is nerely asserting a property
interest which cannot be dispositively denied in this forum
for purposes of raising standing to appeal a decision affecting
publ i ¢ access. BLMwoul d apparently have the Sate litigate
title to subnerged | ands before being all owed to contest a

deci si on denyi ng access under Section 17(b), where it is the
BLMdeci sion which threatens the Sate' s interest in those
lands in the first instance. BLMhas not denied that the water
bodies in question are navigable in fact. The Sate has
clearly raised a colorable claimof title to property whi ch
woul d be affected by the BLMdecision. No nore is required to
denonstrate standing to bring this appeal .

(Qpposition to Mtion to Osmss at 6.)

[1] Before entarking on an examnation of the rather conplicated
legislative paraneters which wll ultinately determne the question of
standing, it is useful to set forth a nunier of generalized principles
regarding determnations of navigability wiich are not in dispute. It has
| ong been recogni zed that, prior to the admssion of a Sate into the
Lhion, the Lhited Sates held title to the | ands beneat h navi gabl e
waterbodies in trust for the future Sate as an inci dence of soverei gnty.
See Uah Lake, supra at 195-96; Shiviey v. Bowby, 152 US 1, 49 (18%4);
Pollard s Lessee v. Hagan, 44 US (3 How) 212 (1845). Title to such
lands had vested in the 13 @l oni es upon i ndependence fromGeat Bitain
and was retai ned by themupon their entry into the Lhion. Uhder the "equal
footing" doctrine, when other Sates were |ater admtted to the Lhion, they
vere deened to hold title to the | ands beneath navigabl e waters as of their
date of entry.

Notw thstandi ng the foregoing, it was al so recogni zed that, prior to
the admssion of a Sate, Gngress was vested wth the power to dispose of
| ands beneath navi gabl e waters for an appropriate public purpose. See,
e.g., Choctaw Nation v. (klahona, 397 US 620 (1970); Lhited Sates v.
Hlt Sate Bank, 270 US 49, 56 (1926); Shiviey v. Bow by, supra.

However, as the Suprene Qourt enphasi zed both in Uah Lake, supra at 197-
98, and Mintana v. Lhited Sates, 450 US 544, 554 (1981), thereis a
strong presunption agai nst pre-Satehood di sposal s of | ands beneat h

navi gabl e wat ers.

G nore particular nonent herein, the Gurt in the Wah Lake deci sion
noted that, where the question presented is wether the Lhited Sates
reserved the bed of a navigabl e waterbody for its own purposes, there
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nust be two discrete showngs. 2/ Hrst, there nust be a show ng t hat
ngress clearly intended to reserve the | ands beneath a navi gabl e
waterbody. In addition, however, the Gurt held that there nust be a
showng that Gongress intended thereby to defeat the future Sate' s claim
tothe land Uah Lake, supra at 201-202. 3/ Absent a showng of both an
intent toreserve the lands and an intent to defeat any future claimby a
Sate thereto, the Gurt held that the presunption agai nst pre-S atehood
di sposal s coul d not be overcone.

Insofar as the determnation as to whether a waterbody is or is not
navigable, it has | ong been recogni zed that what is navigable in fact is
necessarily navigable in law See, e.g., lhited Sates v. Hlt Sate Bank,
supra. Bodies of water are navigable in fact "when they are used, or are
susceptible of being used, intheir ordinary condition, as highways for
conmer ce, over which trade and travel are or nay be conducted in the
custonary nodes of trade and travel on water." The Daniel Ball, 77 US
(19 Wl |.) 557, 563 (1870). In determning whether a waterbody was
"suscepti bl e of being used' as a highway for coomerce, 4/ the Suprene Qourt
has noted that navigability is a flexible concept and that each application
of the broad standard described in The Daniel Ball "is apt to uncover
variations and refinenents which require further elaboration.” Lhited
Sates v. Appalachian Hectric Power ., 311 US 377, 406 (1940); see
also Aaska v. Aitna, Inc., 891 F 2d 1401, 1405 (9th dr. 1989); Aaska v.
Lhited Sates, 754 F.2d 851, 854 (Sth Gr. 1985).

2/ 1t isinportant to note that whether or not the Lhited Sates had the
authority to reserve the land for a public use as opposed to nerely the
authority to convey it to athird party was a questi on expressly not
decided by the mgjority in the Uah Lake decision. See Uah Lake, supra at
201. Rather, what the n@jority held was that, assumng such authority
existed, it had not been exercised by Gngress wth respect to Uah Lake.
The four dissenting Justices, however, expressly affirned both their belief
that ongress was possessed of authority to reserve for itself beds beneath
navigabl e waters wthin Territories and that Gongress had done so wth
respect to Uah Lake. See Uah Lake, supra at 209-10 (Wite, J.,
di ssenting).
3/ The Qurt justified this heightened I evel of inquiry by noting that
"[when Gngress intends to convey | and under navigable waters to a private
party, of necessity it nust alsointend to defeat the future Sate's clam
tothe land. Wien Qongress reserves the land for a particular public
purpose, however, it nay not also intend to defeat a future Sate' s title
tothe land." 1d. at 202
4 InAaskav. Lhited Sates, 662 F Supp. 455 (D A aska 1987), aff'd
sub nom Aaska v. Aitna, 891 F 2d 1401, 1405 (Sth Gr. 1989), the Dstrict
Qourt noted that a determnation that a waterbody was susceptible to use as
a transportation route woul d al nost al ways subsune a finding that the
wat erbody was susceptible to use as a highway for coomerce. 1d. at 464.
The Gourt declined, however, to go so far as to hold that a showng of
susceptibility to use as a highway for coomerce is no longer required. 1d.
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Because the question of navigability is essentially a question of
fact, findings by the Departnent of the Interior are, in the context of
Federal court determnations as to navigability, treated as purely
advi sory. However, notwthstanding the linmtations inherent in a
Departnental declaration that a body of water is or is not navigable, it is
often necessary for the Departnent to nake such an initial determnation of
navigability as an aid to carrying out nany of its statutory functions.
uch was deened to be the case wth respect to initial adj udications under
ANCSA rel ating to | and conveyances to Native regional and village
corporations since the navigability or nonnavigability of waterbod es was
deened to affect the determnation of what was "public | and' under section
3(e) of ANCIA and, thus, acreage conputations under sections 12 and 14 of
that Act. 5 See 43 USC 88 1602(e), 1611, and 1613 (1994). As a
result, the Departnent nade a nunber of determinations as to the
navigabi ity of waterbodies in Alaska which inturn led to a spate of
Federal and admnistrative appeals. See, e.qg., Aaskav. Lhited Sates,
662 F. Qupp. 455 (D Aaska 1987), aff'd sub nom Aaska v. Aitna, supra;
Doyon, Ltd., 6 ANCAB 242 (1981); Doyon, Ltd. and Sate of Aaska, 5 ANCAB
324, 88 1.0 636 (1981); Appeal of Bristol Bay Native Qrp., 4 ANCAB 355,
87 1.0 341 (1980): Appeal of Doyon, Ltd., 4 ANCAB 50, 86 1.0 692 (1979).
Not only did direct challenges to navigability determnations affect the
tineliness of |and conveyances but they al so inhibited the determnation of
a nunier of other appeal s where such determinations were nerely ancillary
to the issues being presented. See, e.g., Patricia and WIliamNordnark, 6
ANCAB 157 (1981).

ncerned about the delays in the ultinate resolution of Native | and
claing in Aaska as well as Sate sel ections under section 6 of the A aska
Satehood Act, Act of July 7, 1958, 72 Sat. 339, 340-43, that mght be
caused by litigation (both admnistrative and judicial) over navigability
questions, Gongress sought, beginning wth the passage of AN LCA in 1980,

5 Wth one limted exception relating to nonnavi gabl e bodi es of water
covering a half section of land or nore, at the tine that AN LCA was
adopted the Departnental policy in conputing acreage conveyed to Native
corporations under ANCSA and to the Sate under the Satehood Act, supra,
was to treat all subnerged | ands beneat h nonnavi gabl e waterbodies wthin a
surveyed area as chargeabl e agai nst entitlenent. Lands beneat h wat er bodi es
deened to be navi gabl e were not charged agai nst the Native corporation' s
entitlenent. See 43 CF R 8§ 2650.5-1(b) (1982). In Decenter 1983,
however, the Departnent changed this policy to conformwth the general
rules applicable to cadastral surveys conducted in the lowner 48 Sates
which resulted in the excl usion fromchargeabi lity of the beds of all
neander ed wat erbodi es, not nerely those whi ch were deened navi gable. See
48 Fed. Reg. 54483 (Dec. 5, 1983). This change greatly reduced the
necessity for BLMto determne whether or not any specific body of water
was navi gabl e (see general |y Chugach Alaska Gorp., 101 IBLA 375 (1988)) and
was ultinately expressly ratified by Gongress in the Act of Aug. 16, 1988,
102 Sat. 979. See discussioninthe text, infra
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tolimt the inpact of navigability adjudications. See 8§ 901 of ANLCA A4
Sat. 3430-33, 43USC § 1631 (1982). 6/ Thus, in section 901(a)
ngress limted the tine inwhich acivil suit could be brought in Federal
court to chall enge either the conveyance of subnerged | ands or a
determnation by the Secretary of the Interior that water covering a parcel
of land was nonnavigable. 43 USC 8§ 1631(a) (1982). This subsection
expressly provided that "[t]he civil action described in this subsection
shall be a de novo determnation of the ownership of the parcel whichis
the subject of the action." 1d.

[2] O nore inmediate rel evance to the instant appeal, section
901(b) expressly limted the right of adversely affected parties to
admnistratively chal | enge BLMnavi gabi l ity determnations. See 43 USC
§ 1631(b) (1982). As adopted in 1980, the codified | anguage provi ded:

Nb agency or board of the Departnent of the Interior
other than the Bureau of Land Minagenent shal | have authority
to determne the navigability of water covering a parcel of
subnerged | and sel ected by a Native Gorporation or Native Goup
pursuant to the Alaska Native Qains Settlenent Act unless a
determnation by the Bureau of Land Mwnagenent that the water
covering a parcel of subnerged land is not navi gabl e was
validy appeal ed to such agency or board prior to the date of
enactnent of this Act. The execution of an interi mconveyance
or patent (whichever is executed first) by the Bureau of Land
Minagenent conveying a parcel of subnerged land to a Native
Qrporation or Native Goup shall be the final agency action
Wth respect to a decision by the Secretary of the

6/ Thereis, unfortunately, no direct evidence of (Gongress' intent in
enacting section 901 of ANLCA The language, as adopted, had not been
part of the bill as approved by the Senate Gonmittee on Interior and
Insular Afairs. Gonpare 8 901 as reported in S Rep. No. 96-413, 96th
ng., 1st Sess., at 40-41 wth 8§ 901 of ANLCA 43 USC § 1631 (1982).
The language ul tinatel y adopted as section 901 was added as part of a
substitute bill proposed by Senator Tsongas of Missachusetts and adopted on
the Senate floor. See 126 Gng. Rec. 21596 (Aug. 18, 1980). The sole
expl anation of the inport of this provision was the statenent that the
Tsongas anendnent woul d "add a subnerged | and statute of limtations

provi si on whi ch has been worked out by the various parties involved." 126
ng. Rec. 21651 (Aug. 18, 1980). That (ongress was concerned wth
conveyance del ays engendered by the navigability determnations is,
however, clearly seen in the legislative history surroundi ng the adoption
of the Act of Nov. 10, 1986, 100 Sat. 3581, and the Act of Aug. 16, 1988,
102 Sat. 979. See, e.g., S Rp No. 99-507, 99%th Gong. 2d Sess.,
reprinted in 1986 USCCAN 6100-112;, S Rep. No. 100-302, 100t h Gong.
2d Sess., reprintedin 1988 USCCAN 1356-71
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Interior that the water covering such parcel is not navigabl e,
unl ess such decision was validy appeal ed prior to the date of
enactnent of this Act to an agency or board of the Depart nent
of the Interior other than the Bureau of Land Minagenent .

43USC § 1631(b) (1982).

In 1986, Gongress tw ce anended the provisions of section 901 of
ANLCAto extend the tine periods for conmencing suit on navigability
determinations as established in section 901(a). See Act of Mirch 3, 1986,
100 Sat. 42, Act of Noventber 10, 1986, 100 Sat. 3581. These Acts were
prelimnary to the naj or revision effected by the Act of August 16, 1988,
102 Sat. 979.

In brief, the Act of August 16, 1988, supra, repealed the tine
limtations for conmencing any civil suit chal l engi ng nonnavi gability
determinations whi ch had been inposed on the Sate of A aska by section
901(a) of ANLCA Inits place, Gongress adopted a new secti on 901(a)
whi ch essential |y enacted the Decentber 1983 Departnental policy change
regarding the chargeability of acreage for neandered waterbodies. See note
5 supra. In addition, Gngress expressly provided that "[t]he Secretary
isnot required to determne the navigability of alake, river, or stream
whi ch because of its size or wdth is required to be neandered or to
conput e the acreage of the | and beneath such | ake, river, or streamor to
describe such land in any conveyance docunent.” See 43 USC § 1631(a)(3)
(1994).

ongress al so adopted a new section 901(b). The new secti on
901(b) (1) provided that the conveyance of any |ands abutting or surroundi ng
a neander abl e body of water woul d convey "all right, title, and interest of
the Lhited Sates, if any" in the |ands beneat h the neanderabl e wat er body,
but that such acreage woul d not be charged against entitlemnent. 43 USC
8§ 1631(b) (1) (1994). In section 901(b)(2), Gongress expressly ratified an
agreenent between the Sate of Alaska and the Interior Departnent, dated
Mirch 28, 1984. See 43 USC 8§ 1631(b)(2) (1994). ongress al so
repromul gated, wth certain editoria changes, the original provisions of
section 901(b) as subsections (1) and (2) of section 901(c). Se 43 USC
§ 1631(c)(1) and (2) (1994).

S nce under the 1988 anendnent s the acreage beneat h any wat er body
whi ch was neandered was not counted agai nst entitlenent irrespective of
whether or not it was deened navi gable, the prinary effect of these
statutory changes was to renove the inpedi nent to conveyances under ANCIA
and AN LCA which had resulted fromthe fact that prior to this anendnent,
inorder to determne acreage chargeability of land abutting waterbodi es,
B.Mhad to nake navigability determnations in virtual |y every conveyance.
Because of the 1988 anendnents, there was no need in the overwhel mng
nuniber of cases for BLMto nake any determination of navigability
what soever. See, e.q., Sate of Aaska (Avakulik), 145 | BLA 122 (1998).
However, it is equally inportant for our present purposes to recogni ze
t hat,
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insofar as prior ICs or patents were concerned, 7/ the | aw renai ned t hat
the execution of either of those docunents constituted "the final agency
action wth respect to a decision of the Secretary of the Interior that
such | ake, river, or stream is or is not navigable." 43 USC 8§

1631(c) (1) (1994).

[3] Inits notionto dismss, BLMargues that the Sate | acks the
property interest necessary to naintain an appeal under 43 CER §
4.410(b) because it is foreclosed by 43 US C § 1631(c)(1) (1994) from
asserting ownership of the | and beneath the various wat erbodi es i nvol ved,
at least before the Board. Insofar as ICNos. 60 and 217 are concerned, we
nust agree. Wth respect to both of these ICs, BLMissued O Cs which
clearly stated that there were no inl and wat erbodi es consi dered to be
navigable. 8 See Decision of My 5 1977, at 10 (ICNo. 60); Decision of
Decenber 7, 1977, at 22 (ICNo. 217). S nce ngress has decreed that such
determinations are final agency action and not subject to reviewby this
Board (there havi ng been no appeal prior to Decenber 2, 1980), this Board
sinply has no authority to contravene them even for the limted purpose of
allowng the Sate to predicate standi ng thereon.

The Sate contends that it has shown the requisite property interest
necessary to establ i sh standi ng based on two prior Board determnati ons,
viz., Sate of Aaska, 132 IBLA 197 (1995), and Sate of Aaska, 78 IBLA
390 (1984). Neither case, however, is apposite the instant fact situation.

In Sate of Aaska, 78 IBLA 390 (1984), the Sate chal |l enged the
failure of BLMto reserve any public easenents along 28.5 mles of the
Yukon R ver in approving a conveyance to a Native village corporation. The
Yukon R ver had been determined to be navi gabl e throughout its course
through the |and conveyed and had been expressly excl uded fromthe
conveyance by BM |d. at 391 n.2. Before the Board, B.Mchal | enged t he
Sate's standing to naintain the appeal, arguing that, inasnuch as the bed
of the Yukon R ver had been expressly excl uded fromthe conveyance, the
Sate lacked the requisite property interest. In reecting the chal |l enge
tothe Sate's standing, the Board, relying on prior ANCAB deci si ons such
as Patrick J. Biss, 6 ANCAB 181, 83 1.0 1039 (1981), and Joseph C NMinga,
5 ANCAB 224, 83 1.0 460 (1981), held that the Sate established a property

7/ This would al so, of course, be true in those |imted nunber of cases
after 1988 in which BLMexpressly nade a navi gabi lity deterninati on.

8 Admttedy, the OCfor ICNd. 60 actually stated that "[t]here are no
inland wat er bodi es known to be navi gabl e by reason of travel, trade, and
comnmerce wthin the areas described above.” Wile this nay not be as
definite as the declaration inthe ODCfor ICNo. 217 that "[t]here are no
inland water bodi es considered to be navigable wthin the | ands descri bed,”
we believe the OCfor ICNo. 60 is sufficiently declarative as to
constitute an affirnative declaration by BMthat none of the inland

wat er bodi es covered therei n was navi gabl e.
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interest inland affected by the deci sion bei ng appeal ed based on its
ownership of the bed of the Yukon Rver, together wth its assertion that
the failure of BLMto reserve various easenents adversely affected the
Sate's ability to provide "a reasonabl e pattern of public travel and
access along the river." 1d. at 393

Smlarly, in Sate of Aaska, 132 IBA 197 (1995), the Sate
appeal ed fromthe failure to reserve a site easenent on the north shore of
Lover Washi k Lake in the conveyance of an historical site to a Native
regional corporation pursuant to section 14(h)(1) of ANCSA as anended, 43
USC 81613(h)(1) (1994). Inregecting a notion by BLMto dismss this
appeal for lack of standing, the Board noted that "[i]t is to the navigabl e
waters of the narrons and Sate-owned land in the narrows bel owthe
ordinary high water nark * * * that the Sate seeks access for the public
tofish." Id. at 203.

There is, of course, an obvious and critical point of difference
between the factual construct in both Sate of Aaska, 78 | BLA 390 (1984)
and Sate of Aaska, 132 IBA 197 (1995), and that presented by the instant
case. In both of these prior decisions, there was no question that the
wat erbodi es i nvol ved were navigabl e and, therefore, the Sate' s property
interest in the beds of those waterbodi es was uncontested. Wth respect to
IC Nos. 60 and 217, the exact opposite is the case. B Mhas, in fact,
determined that none of the inland waterbodi es are navigabl e and this
determination is not subject to chall enge before the Board. S nce the
Sate, absent ownership of the adjacent upl ands, does not own the beds of
nonnavi gabl e wat erbodi es, this factual determnation by B.Mprecl udes us
frombasi ng standing on the property interest deened sufficient in Sate of
Aaska, 78 I1BLA 390 (1984) and Sate of Aaska, 132 |BA 197 (1995).

[4 Ve recognize that in a nore recent decision, Sate of Aaska
(kKoniag, Inc.), 137 IBLA 81, 82 (199), it was "assuned" for the purposes
of that decision that the Sate had a sufficient property interest wth
respect to |l and beneat h wat erbodi es whi ch the Sate asserted were navi gabl e
tonmantainits appeal. In that case, however, while both BLMand the
Native regional corporation argued that it had not been proven that Larson
Bay and the Karl uk Rver were navigable at the points in issue, there was
no finding by BMthat these waterbodi es were nonnavi gabl e. Wil e not
cited therein, this approach is consistent wth the decision of the Board
inKatnailand, Inc., 77 IBLA 347 (1983), where the Board held that the
failure of BLMto nake a navigability determinati on did not, ipso facto,
render the Brooks Rver nonnavigable. In that case, for purposes of
determini ng whether an al |l ot nent appl i cant exceeded the 160-rod shore space
limtation, the Board held that "[a] bsent a specific determnation of
nonnavi gabi lity, BLMs only recourse i s to assune navigability," noting
that any other course might result in aviolation of the shore space
l[imtation. 77 IBLAat 359.
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W are of the viewthat, where the Sate chal | enges a decision of BLM
to relinqui sh an easenent whi ch crosses | ands conveyed to a Native
corporation, the Sate wll not be precluded fromasserting that the
waterbody is navigable for the sole and |imted purpose of establishing
standing to appeal the decision, in the absence of a specific finding by
B.Mthat the waterbody is, in fact, nonnavigable. Wile this approach has
no rel evancy wth respect to ICNos. 60 and 217 since BLMhas affirnativel y
found that the waterbodies are nonnavigabl e, it nay be applicable to I C Nb.
103, inasnuch as BLMconcedes that there was no affirnative statenent in
either the OCor ICfinding the waterbodies | ocated therein to be
nonnavi gabl e.  See Decision of February 20, 1976 (1C No. 103).

Notw thstanding the failure of either the OCor ICto affirnatively
procl aimthat the inland wat erbodi es i ncl uded t herei n were nonnavi gabl e,
B.Margues that, since ICNo. 103 did not exclude any i nl and wat er bodi es,
the beds of such waterbodi es were, necessarily, included wthin the
conveyance. BLMargues that this conclusion is "confirned' by the April 9,
1986, nenorandumby the Deputy Sate Drector for nveyance Minagenent, as
vel | as by section 901(b) of ANLCA Ve do not agree.

Frst of all, the nere fact that the beds of various waterbodi es were
not expressly excl uded fromthe conveyance does not, in and of itself, rise
tothe level of a navigability determnation. Indeed, in sone cases BLM
affirnatively ruled that a waterbody was navi gabl e yet, neverthel ess,
failed to exclude the bed of that waterbody froma conveyance to a Native
regional corporation. Thus, in @Qok Inlet Region, Inc. (h
Reconsi deration), 100 IBLA 50, 94 1.0 422 (1987), we expressly hel d that,
notw thstandi ng BLMs failure to excl ude the bed of the Qusitna Rver (id.
a 53n3 941.0 a 424 n.3), "BMs Sptenber 30, 1983, decisionis
properly interpreted as excl uding | ands beneath the navi gabl e portions of
the Qusitna Rver fromconveyance.” 1d. at 58, 94 1.0 at 426.

Second, to the extent that BMattenpts to bol ster its argunent by
reference to the April 9, 1986, nenorandumby the Deputy Sate Drector for
nveyance Managenent, its reliance is msplaced. As the Sate correctly
poi nts out, the contention that the Presidential proclanations establishing
both the Afognak Forest and H sh Qulture Preserve and the Chugach Nati onal
Forest effected a wthdrawal sufficient to defeat Sate title to the beds
of navigabl e waterbodi es was definitively rejected in our Katalla R ver
decision. See 102 IBLA357. In that case, BLMhad argued that the bed of
the Katalla Rver, which was admtted to be navigable at the points in
controversy, had not passed to the Sate of Aaska uponits entry into the
Lhi on based on the 1907 procl anation. The Board, applying the Suprene
Qurt's Uah Lake anal ysi s, expressly rejected this assertion, hol di ng that
the facts failed to show"that Gongress clearly intended to incl ude | and
under navi gabl e waters wthin the Chugach National Forest reservation or
that ngress affirnatively intended to defeat the future Sate' s title to
that land.” Katalla Rver, 102 IBLAat 361. Accordingly, the Board hel d
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that "the subnerged | ands beneath the Katal la Rver had passed to the Sate
of Aaska pursuant to the Satehood Act and were therefore unavail abl e for
conveyance by BM" 1d. 9 The Board s decisioninthe Katalla R ver
appeal constitutes the Departnent’ s position on the effect of the Ghugach
National Forest proclamation. See, e.g., Mlton D Feinberg (n
Reconsideration), 40 IBLA 222, 86 1.0 234 (1979).

Fnally, nothingin43USC 8 1631(c)(1) (1994) conpel s the
concl usion that issuance of 1CNo. 103 constituted a decl aration of
nonnavi gabi I ity wth respect to al inland waterbodies. The statute nerely
provides that issuance of an ICwI| be "the final agency action wth
respect to a decision of the Secretary of the Interior that such | ake,
river, or stream is or is not navigable." Absent an actual decision as to
whet her or not any waterbody is or is not navigable wthin the confines of
the IC process, there is no finding to which this provision can attach.
Thus, while this provision precludes any review of whether or not
wat erbodi es included wthin ICNos. 60 and 217 were navi gabl e si nce the
DCs clearly asserted that they were not, it has no effect wth respect to
| C Nb. 103 where no such determnati on was nade.

W concl ude, therefore, consistent wth our anal ysis above, that the
Sate nay predicate standing to chal l enge the termination of easenents
wthin ICNo. 103 based on its assertion that they are needed to provide
access to Sate-owned | and beneat h navi gabl e wat erbodi es.  However, since,
for the reasons set forth above, the Sate is precluded fromnaki ng a
simlar argunent wth respect to ICNos. 60 and 217, the Sate' s chal | enge
to BLMs termnati on of easenents HND® 11, HNO4, HND® 6, and HND®
13 nust be dismssed. Insofar as HNF 35 is concerned, the viability of
the Sate's challenge to the termnation of this easenent is open to
question i nasnuch as parts of this easenent were included both in ICNo. 60
and ICNo. 103. The parties nay wsh to address this question in any
subsequent pl eadi ngs.

W note that BLMhas not yet addressed the Sate' s substantive
argunents as to why the renai ning easenents should not be termnated. B.M
is hereby afforded 60 days fromrecei pt of this decision in which to submt
its response thereto.

9/ Subsequent to the issuance of the Board' s Katalla R ver decision, the
Secretary of the Interior, by nenorandumdated Dec. 20, 1988, stayed the
effect of this decision pending further analysis. G Apr. 20, 1992, the
Solicitor issued an opinion entitled "Qunership of Subnerged Lands in
Northern Alaska in Lignt of ah Dvision of Sate Lands v. Lhited Sates,"
100 I.D 103. Thereafter, by Oder dated Jan. 6, 1994, the Board
reaffirned its conclusion that the Presidentia proclanation did not effect
areservation sufficient to defeat A aska s title fromvesting upon the
Sate's admssion to the Lhion. See 102 | BLA 362A
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFER 8 4.1, the notion to
dismss is granted in part and denied in part, as delineated above.

Janes L. Burski
Admini strative Judge

| concur:

WIl A lrwn
Admini strative Judge
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